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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Application Serial No. 86/300,597   
Filed: June 4, 2014  
For the mark: KINDHUB  
Published: January 6, 2015   
-------------------------------------------------------       
KIND MANAGEMENT INC.,  :   OPPOSITION NO. 91221839  
      : 

Opposer,       : 
 : 

v.     : 
 : 

KINDHUB, LLC,     : 
      : 
  Applicant.     : 
------------------------------------------------------ 
 

MOTION FOR LEAVE TO FILE AMENDED NOTICE OF OPPOSITION 
 

Pursuant to Fed R. Civ. P. 15(a)(2) and TBMP § 507.02, Opposer Kind Management Inc. 

(“Kind”) respectfully requests that the Trademark Trial and Appeal Board grant Opposer leave to 

file an Amended Notice of Opposition.  In support of its Motion, Kind relies on the 

accompanying Memorandum of Law. 

Dated: January 15, 2016    Respectfully submitted, 
                                           
       McCarter & English, LLP 
 
       By:  /Margarita Wallach/    
        Margarita Wallach 
        Gary H. Fechter 
        Lori J. Shyavitz 
        Alice M. Pang 
                                         Attorneys for Opposer 
        KIND Management Inc. 
        245 Park Ave, 27th Floor 
        New York, NY  10167 
        Tel: (212) 609-6800 
        Fax: (212) 609-6921



 

 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 

In the matter of Application Serial No. 86/300,597   
Filed: June 4, 2014  
For the mark: KINDHUB  
Published: January 6, 2015   
-------------------------------------------------------       
KIND MANAGEMENT INC.,  :   OPPOSITION NO. 91221839  
      : 

Opposer,       : 
 : 

v.     : 
 : 

KINDHUB, LLC,     : 
      : 
  Applicant.     : 
------------------------------------------------------ 

 
MEMORANDUM OF LAW IN SUPPORT OF  

MOTION FOR LEAVE TO FILE AMENDED NOTICE OF OPPOSITION 
 
 This matter concerns Kind Management Inc.’s (“Kind”) opposition to Kindhub, LLC’s 

(“Applicant”) Application No. 86/300,597, for the mark KINDHUB, filed on an intent to use 

basis, June 4, 2014 and published January 6, 2015 (“Applicant’s Mark”).   

BACKGROUND 

 Kind is the owner of the well-known trademark KIND and other KIND-formative marks, 

which are used in connection with a diverse array of goods and services, including snack foods,  

apparel, online retail store services, charitable services, blogs and bags, among others.  Since at 

least as early as June 2004, Kind, through its predecessors in interest, has continuously used the 

trademark KIND in commerce. 

 On June 4, 2014, Applicant filed an application to register Applicant’s Mark, pursuant to 

section 1(b) of the Trademark Act, 15 U.S.C. § 1051(b), in connection with “Dietary supplement 

drinks, namely, protein drinks” in Class 5, “A mobile software application providing a 
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marketplace for sellers and buyers of goods and services and providing information in the field 

of health, wellness, fitness, and nutrition, reducing human impact on the environment, using and 

developing sustainable products, services, and sustainable business solutions, conserving plants, 

animals, water, and energy” in Class 9, “Cook books” in Class 16, “Imitation leather bags and 

wallets” in Class 18, “Shirts, pants, headwear, footwear, and imitation leather gloves” in Class 

25, “Milk; meat” in Class 29, “Fruit and vegetable juices containing nutritional supplements” in 

Class 32, “Online retail and wholesale store services featuring environmentally responsible and 

sustainable products and food products; operating an online marketplace for sellers and buyers of 

goods and services; promoting public awareness of nutrition and healthy food options, reducing 

human impact on the environment, using sustainable products and sustainable business solutions, 

and conserving plants, animals, water, and energy; business consulting in the field of 

environmental management, namely, advising businesses and individuals on issues of 

environmental impact, conservation, preservation, and protection, and economic analysis for 

business purposes in the nature of assisting companies to reduce impact on the environment and 

develop sustainable products, services, and business solutions,” in Class 35, “Online journals, 

namely, blogs in the field of health, wellness, fitness, and nutrition, reducing human impact on 

the environment, using and developing sustainable products, services, and sustainable business 

solutions, conserving plants, animals, water, and energy; arranging and conducting seminars in 

the field health, wellness, fitness, and nutrition, reducing human impact on the environment, 

using and developing sustainable products, services, and sustainable business solutions, and 

conserving plants, animals, water, and energy; educational and entertainment services, namely, 

providing programs in the field of health, wellness, fitness and nutrition, reducing human impact 

on the environment, using and developing sustainable products, services, and sustainable 
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business solutions, and conserving plants, animals, water, and energy; providing information in 

the field of fitness; consulting services in the field of fitness” in Class 41, and “Providing 

information in the field of health, wellness, nutrition, and identifying healthy food options; 

consulting services in the field of health, wellness, and nutrition” in Class 44 (collectively, 

“Applicant’s Goods and Services”).  

 Kind’s Notice of Opposition (“Notice”) lists as its grounds for opposition: (1) priority 

and likelihood of confusion under section 2(d) of the Trademark Act of the 1946, as amended 

(the “Trademark Act”), 15 U.S.C. § 1052(d); (2) false suggestion of a connection under 15 

U.S.C. § 2(a); and (3) dilution under section 43(c) of the Trademark Act, 15 U.S.C. § 1125(c) 

(together “Kind’s Grounds for Opposition”).  See Notice at ¶¶ 18-29.  The Notice identifies 

numerous registered KIND-formative trademarks and trademark applications owned by Kind 

that support Kind’s Grounds for Opposition.  See id. at ¶ 6 and Exhibit A.   

 However, on August 14, 2015, Kind filed, pursuant to section 1(a) of the Trademark Act, 

15 U.S.C. § 1051(a), additional relevant applications for KIND or KIND-formative trademarks, 

used in connection with relevant goods and services, which further support Kind’s Grounds for 

Opposition.  These applications (collectively, the “New KIND Applications”) are: 

 KIND (Serial No. 86/724,974) covering “Promoting the charitable giving of 
others, namely, tracking and publicizing charitable donations and random acts 
of kindness; Promotional services, namely, promoting the charities of others; 
Charitable services, namely, making monetary grants to individuals and 
groups who provide acts of kindness, services and activities for persons in 
need; Charitable services, namely, organizing and conducting volunteer 
programs and community service projects; Charitable services, namely, 
promoting public awareness and education of world hunger, human rights, 
environment, exploitation of women, children and men, homelessness, major 
health challenges, education, social justice and poverty; Charitable services, 
namely, organizing and developing programs and events that aim to improve 
and clean up the environment; Charitable services, namely, organizing and 
developing programs and events that aim to improve schools; Charitable 
services, namely, organizing and developing programs and events that aim to 
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improve the lives of senior citizens, women, children, active duty soldiers, 
veterans and persons in need; Charitable services, namely, providing clothing, 
school uniforms, shoes, food and drink, school supplies, books, text books, 
gifts, art kits, healing kits, care packages, diapers to senior citizens, women, 
children, active duty soldiers, veterans and persons in need; and Charitable 
services, namely, organizing and conducting a volunteer outreach program 
providing fresh flowers to people to inspire acts of kindness” in Class 35 and 
claiming a first use in commerce date of February 2011; 

 KIND (Serial No. 86/724,964) covering “Online retail store services and mail 
order services featuring snack foods, snack-related gift sets and apparel” in 
Class 35 and claiming a first use in commerce date of March 29, 2005; 

 KIND (Serial No. 86/724,943) covering “Providing a website featuring blogs 
and non-downloadable publications in the nature of articles in the field of 
charitable giving and service; and education services” in Class 41 and 
claiming a first use in commerce date of May 3, 2013; and  

 KIND (Serial No. 86/702,578) covering “All-purpose carrying bags; carry-all 
bags; backpacks; reusable bags, tote bags and umbrellas” in Class 18 and 
claiming a first use in commerce date of April 2014. 

Copies of the New KIND Applications and TSDR Status Reports are attached hereto as Exhibit 

A.   

 Like the KIND marks enumerated in the Notice, the New KIND Applications claim 

priority dates that are earlier than the filing date of Applicant’s intent-to-use application for 

KINDHUB and cover goods and services that are identical or closely related to Applicant’s 

Goods and Services.  Due to the similarity of Applicant’s Mark to Kind’s marks and the 

similarity of Applicant’s Goods and Services identified in Application No. 86/300,597 to the 

goods and services covered by Kind’s marks, including the New KIND Applications, (1) 

consumers are likely to be confused as to the origin of Applicant’s Goods and Services bearing 

the Applicant’s Mark, thus causing injury to Kind, (2) Applicant’s Mark creates a false 

suggestion of a connection with Kind’s marks, including the marks in the New KIND 

Applications, (3) Applicant’s Mark will dilute Kind’s marks including the marks in the New 

KIND Applications.  Kind thus respectfully requests that the Trademark Trial and Appeal Board 
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(the “Board”) grant Kind leave to file an Amended Notice of Opposition in the form of the 

Amended Notice of Opposition attached as Exhibit B1 hereto (the “Amended Notice”) that 

references these relevant trademark applications.   

ARGUMENT 

 Amendments to pleadings in opposition proceedings are governed by Fed. R. Civ. P. 15.  

Fed. R. Civ. P. 15(a)(2) provides that leave to amend a party’s pleadings shall be freely given 

when justice so requires.  Therefore, the Board, following the Federal Rules of Civil Procedure, 

liberally grants leave to amend pleadings, “unless entry of the proposed amendment would 

violate settled law or be prejudicial to the rights of the adverse party.”  Hurley Int’l L.L.C. v. 

Volta, 82 U.S.P.Q.2d 1339, 1341 (TTAB 2007) (granting motion to amend due to sufficiency of 

claim and lack of prejudice).   

 Kind’s proposed amendment does not violate settled law and would not prejudice 

Applicant or the Board because Kind does not seek leave to add additional grounds for the 

Opposition.  Rather, Kind seeks leave only to add the New KIND Applications to amplify the 

existing grounds for the Opposition, which have already been determined to be legally sufficient.  

See Grupo Marti, S.A. Grupo Marti, S.A. v. Marti's S.A., Cancellation No. 9204460, 2008 WL 

9718104, at *2 (TTAB Jan. 31, 2008) (petitioner granted leave to amend notice to add new 

applications supporting existing grounds for cancellation); Avedis Zildjian Co. v. D. H. Baldwin 

Co., 180 U.S.P.Q. 539, 541 (TTAB 1973) (motion granted to amplify grounds in amendment to 

opposition notice). 

 The New KIND Applications add further support to Kind’s existing claims of priority 

and likelihood of confusion because they demonstrate first use dates that are earlier than the 

                                                 
1 For the Board’s convenience, Opposer also includes a red-lined copy of the proposed Amended 
Notice of Opposition as contained in Exhibit B pursuant to TBMP at 507.01. 
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filing date of Applicant’s intent-to-use application for KINDHUB, and cover goods and services 

that are identical or closely related to Applicant’s Goods and Services and add further support to 

Kind’s claims of a false suggestion of a connection and trademark dilution.  The Board has 

previously recognized the importance of an opposer’s recently acquired registrations and new 

applications in providing appropriate notice to an applicant of the specific grounds for 

opposition, and in establishing the priority of use.  See Huffy Corp. v. Geoffrey Inc., 18 

U.S.P.Q.2d 1240, 1242 (Comm'r Pat. & Tr. 1990) (amendment granted to substitute new party 

and add new registration owned by that party as grounds supporting priority); Cudahy Co., 206 

U.S.P.Q. at 760 (opposer’s priority established by registrations acquired after initiation of 

opposition and included in amendment to notice); see also Kim Laube & Co., Inc. v. Loving Pets 

Corp., Opposition No. 91183002, 2010 WL 2783896, at *3 (TTAB June 28, 2010) (noting that 

opposer should have moved to amend its notice to add applications filed after the opposition 

began, but considering them because applicant was sufficiently aware of them to address them in 

arguments); TBMP § 507.01 (“The primary purpose of pleadings, under the Federal Rules of 

Civil Procedure, is to give fair notice of the claims or defenses asserted.”). 

 Kind’s proposed amendment is additionally unlikely to cause prejudice because this 

opposition proceeding is in its infancy.  See, e.g., Carolina Exports Int'l, Inc. v. Bulgari, S.p.A., 

108 F.3d 1394, 1997 WL 107736, at *3 (Fed. Cir. 1997) citing Flatley v. Trump, 11 U.S.P.Q.2d 

1284, 1286 (TTAB 1989) (“The question of prejudice is largely dependent upon the timing of the 

motion to amend”).  For example, in Carolina Exports Int'l, Inc. v. Bulgari, S.p.A. and in Flatley 

v. Trump, the proceedings were in the pre-trial and discovery stages, and consequently, the Board 

found no prejudice and granted leave to amend.  See id.  Here, the Opposition has not proceeded 

beyond the exchange of initial disclosures which took place on January 11, 2016 pursuant to the 
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parties’ consented to motion to extend which was granted on December 16, 2015.  Thus, the 

parties have not yet exchanged discovery requests.   There is no prejudice to Applicant because, 

thus far, the parties have focused their efforts on resolving this proceeding through settlement.  

In fact, discovery is not scheduled to close until June 9, 2016, leaving ample time to gather and 

evaluate relevant evidence.  See Flatley, 11 U.S.P.Q.2d 1284, 1286 (TTAB 1989) (“Inasmuch as 

these cases are still in the discovery stage, respondent would not be prejudiced by allowance of 

the proposed amendment.”).     

 Indeed, the Board has granted motions to amend in proceedings that have progressed far 

beyond the posture here.  See, e.g., Space Base Inc. v. Stadis Corp., 17 U.S.P.Q.2d 1216, 1217 & 

n.1 (TTAB 1990) (motion granted during opposer’s testimony period); Marmark Ltd. v. 

Nutrexpa S.A., 12 U.S.P.Q.2d 1843, 1844 (TTAB 1989) (motion granted after parties had already 

exchanged interrogatories and requests for production of documents); Cudahy Co. v. August 

Packing Co., 206 U.S.P.Q. 759 (TTAB 1979) (motion granted just prior to petitioner’s testimony 

period). 

 Further, Kind’s Motion for Leave should be granted because Kind has not filed the 

motion with delay, in bad faith, or with dilatory motives.  See Grupo Marti, S.A. Grupo Marti, 

S.A., 2008 WL 9718104, at *2 (granting motion to amend where there was no undue delay or bad 

faith in filing the motion); Commodore Elecs. Ltd. v. CBM Kabushiki Kaisha, 26 U.S.P.Q.2d 

1503, 1505 (TTAB 1993) (granting motion for leave to amend because it “cannot be considered 

to be dilatory or otherwise unduly delayed”).  Kind filed the New KIND Applications on August 

14, 2015, and the parties have been engaged in settlement discussions since at least that time.  

The Board has acknowledged that delay caused by settlement discussions is not undue and does 
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not create prejudice.  Reed Elsevier, 2001 WL 1298839, at *2 (granting leave to amend where 

“settlement discussions account for much delay in this case”). 

 In summary, prior to the exchange of discovery, Kind seeks to amend its notice of 

opposition to provide Applicant notice of its amplified grounds for opposition, namely its new 

applications filed after institution of the opposition, which have priority dates earlier than 

Applicant’s Mark and cover goods and services that are identical or closely related to 

Applicant’s Goods and Services.  Kind’s motion does not violate any settled law, is unlikely to 

cause prejudice to Applicant or the Board, and is filed without undue delay and in good faith.  

Thus, Kind is entitled to amend its Notice to update its list of marks cited as the bases for 

opposition to include the New KIND Applications.   

CONCLUSION 

 For the foregoing reasons, Kind respectfully requests that the Board grant its Motion for 

Leave to Amend its Notice of Opposition and any other and additional relief to which Kind may 

be entitled.   

Dated: January 15, 2016     Respectfully submitted, 

        McCARTER & ENGLISH, LLP 

        By:_/Margarita Wallach/________ 
         Margarita Wallach 
         Gary H. Fechter 
         Lori J. Shyavitz 
         Alice M. Pang 
                                          245 Park Ave, 27th Floor 
         New York, NY  10167 
         Tel: (212) 609-6800 
         Fax: (212) 609-6921 
 
         Attorneys for Opposer 
         Kind Management Inc.  
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CERTIFICATION OF SERVICE 

 
 The undersigned hereby certifies that a true and complete copy of the foregoing 
MOTION FOR LEAVE TO FILE AMENDED NOTICE OF OPPOSITION and 
MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR LEAVE TO FILE AMENDED 
NOTICE OF OPPOSITION has been served on counsel for Applicant by mailing said copy on 
January 15, 2016, via First Class Mail, postage prepaid to:    

 
Joel D. Leviton 

Stinson Leonard Street LLP 
150 5th Street, Ste. 2300 

Minneapolis, Minnesota 55402 
  
 
 

       /Lori J. Shyavitz/     
       Lori J. Shyavitz  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
In the matter of Application    
Serial No. 86/300,597   
Filed: June 4, 2014  
For the mark: KINDHUB  
Published: January 6, 2015   
-------------------------------------------------------       
KIND Management Inc.,   :   OPPOSITION NO. 91221839  

    : 
Opposer,       : 

 : 
v.     : 

 : 
KINDHUB, LLC,     : 
      : 
  Applicant.     : 
------------------------------------------------------ 
 
Commissioner for Trademarks 
United States Patent and Trademark Office 
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA 22313-1451 
 
 
 AMENDED NOTICE OF OPPOSITION 
 
 

KIND Management Inc. (“Kind” or “Opposer”), a Delaware corporation having its 

principal place of business at 1372 Broadway, New York, New York 10018, as successor in 

interest to KIND Inc. and KIND LLC, will be damaged by registration of the mark KINDHUB 

(“Applicant’s Mark”) shown in Application Serial No. 86/300,597, filed by KINDHUB, LLC, a 

limited liability company organized and existing under the laws of the State of Delaware, having 

its principal place of business at 2136 Ford Parkway, No. 133, St. Paul, Minnesota 55116 

(“Applicant”) based on an intent-to-use basis in connection with “dietary supplements drinks, 

namely, protein drinks” in International Class 5; “a mobile software application providing a 
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marketplace for sellers and buyers of goods and services and providing information in the field 

of health, wellness, fitness, and nutrition, reducing human impact on the environment, using and 

developing sustainable products, services, and sustainable business solutions, conserving plants, 

animals, water, and energy” in International Class 9; “cook books” in International Class 16; 

“imitation leather bags and wallets” in International Class 18; “shirts, pants, headwear, footwear, 

and imitation leather gloves” in International Class 25; “milk, meat” in International Class 29; 

“fruit and vegetable juices containing nutritional supplements” in International Class 32; “online 

retail and wholesale store services featuring environmentally responsible and sustainable 

products and food products; operating an online marketplace for sellers and buyers of goods and 

services; promoting public awareness of nutrition and healthy food options, reducing human 

impact on the environment, using sustainable products and sustainable business solutions, and 

conserving plants, animals, water, and energy; business consulting in the field of environmental 

management, namely advising businesses and individuals on issues of environmental impact, 

conservation, preservation, and protection, and economic analysis for business purposes in the 

nature of assisting companies to reduce impact on the environment and develop sustainable 

products, services, and business solutions” in International Class 35; “online journals, namely, 

blogs in the field of health, wellness, fitness and nutrition, reducing human impact on the 

environment, using and developing sustainable products, services, and sustainable business 

solutions, conserving plants, animals, water, and energy; arranging and conducting seminars in 

the field of health, wellness, fitness and nutrition, reducing human impact on the environment, 

using and developing sustainable products, services, and sustainable business solutions and 

conserving plants, animals, water, and energy; educational and entertainment services, namely, 

providing programs in the field of health, wellness, fitness and nutrition, reducing human impact 
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on the environment, using and developing sustainable products, services, and sustainable 

business solutions, and conserving plants, animals, water, and energy; providing information in 

the field of fitness; consulting services in the field of fitness” in International Class 41 and 

“providing information in the field of health, wellness, nutrition, and identifying healthy food 

options; consulting services in the field of health, wellness, and nutrition” in International Class 

44 (“Applicant’s Goods and Services”).  Opposer will be damaged by the registration of 

Applicant’s Mark and opposes the foregoing application (the “Application”) on the following 

grounds: 

1. On  December 31, 2014,  KIND LLC assigned all right, title and interest in and to 

those certain trademarks, trademark registrations and goodwill appurtenant thereto (“KIND 

Marks”) as set forth below in paragraph 6, including without limitation, the right to take 

proceedings against third parties to protect and/or defend the said KIND Marks, to KIND Inc.   

2. On January 1, 2015, Opposer acquired by assignment from KIND Inc. all right, 

title and interest in and to the KIND Marks as set forth below in paragraph 6, including without 

limitation, the right to take proceedings against third parties to protect and/or defend the said 

KIND Marks.   

3. Opposer, through its predecessors-in-interest, commenced use of the trademark 

KIND in connection with snack food bars at least as early as June 14, 2004.  Since that time, 

Opposer, through its predecessors-in-interest, has continuously used the trademark KIND in 

commerce.   

4. Opposer is the owner of the well-known trademark KIND as used in connection 

with apparel as well as the well-known mark KIND and other “KIND” formative trademarks as 

used in connection with snack food bars and other snack foods.   
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5. Opposer owns the trademark registration for KIND in association with “clothing 

and apparel, namely, T-shirts, sweatshirts, caps, vests, jackets” in Class 25 which was first used 

by Opposer on May 31, 2011 and first used in commerce on September 26, 2011.  

6. Opposer owns the following trademarks (collectively the “KIND Marks”) and 

applications and registrations on the Principal Register in the United States Patent and 

Trademark Office (“USPTO”):     

Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

KIND 2,984,772 June 14, 2004 / 
August 16, 2005 

“Ready to eat, cereal 
derived food bars 
containing nuts” in  
Class 30 
 

KIND 3,971,639 November 20, 2007 / 
May 31, 2011 

“Nutrition bars, 
namely, processed 
fruit-and-nut-based 
food bars, nut based 
snack food bars” in 
Class 29 
 

KIND 4,161,495 November 20, 2007 / 
June 19, 2012 

“Clothing and 
apparel, namely, T-
shirts, sweatshirts, 
caps, vests, jackets” 
in Class 25 

“Sweet snacks, 
namely, fruit based 
snack food, dried 
fruit mixes; snack 
mixes consisting 
primarily of 
processed fruits and 
processed nuts; 
nutrition bars, 
namely, nut and seed 
based snack bars; 
fruit based snack 
food bars also 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

containing grains, 
cereals, dried fruit, 
fruit juice; nut based 
snack food” in Class  
29 

“Snacks, namely, 
cereal based snack 
food; cereal based 
snack food bars, 
granola based snack 
food bars, grain based 
snack food; Snack 
foods, namely, 
granola based mixes, 
rice based snack 
food, whole grain 
based snack food” in 
Class 30 

 
KIND 85/579,711 March 26, 2012 “Non-alcoholic 

beverages, namely, 
fruit juices, vegetable 
juices, fruit and 
vegetable juices, 
flavored water, sport 
drinks; bottled, 
carbonated and non 
carbonated water; 
non-alcoholic 
beverage mixes, 
specifically, powders 
and drink crystals for 
making vitamin 
enriched beverages 
excluding mixes for 
teas and not for 
medicinal purposes” 
in Class 32  

 

 
3,882,221 September 16, 2009 

November 30, 2010 
“Healthy snacks, 
namely, nut and seed 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

 

4,097,493 April 24, 2009 
February 14, 2012 

“Nutrition bars, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

KINDINGS 4,013,148 January 2, 2010 
August 16, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

KINDTASTIC 4,053,499 August 31, 2009 
November 8, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

dried fruit” in Class 
29 

KINDELICIOUS  4,049,775 August 31, 2009 
November 1, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29  

KIND 86/724,974 August 14, 2015 “Promoting the 
charitable giving of 
others, namely, 
tracking and 
publicizing charitable 
donations and 
random acts of 
kindness; 
Promotional services, 
namely, promoting 
the charities of 
others; Charitable 
services, namely, 
making monetary 
grants to individuals 
and groups who 
provide acts of 
kindness, services 
and activities for 
persons in need; 
Charitable services, 
namely, organizing 
and conducting 
volunteer programs 
and community 
service projects; 
Charitable services, 
namely, promoting 
public awareness and 
education of world 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

hunger, human rights, 
environment, 
exploitation of 
women, children and 
men, homelessness, 
major health 
challenges, 
education, social 
justice and poverty; 
Charitable services, 
namely, organizing 
and developing 
programs and events 
that aim to improve 
and clean up the 
environment; 
Charitable services, 
namely, organizing 
and developing 
programs and events 
that aim to improve 
schools; Charitable 
services, namely, 
organizing and 
developing programs 
and events that aim to 
improve the lives of 
senior citizens, 
women, children, 
active duty soldiers, 
veterans and persons 
in need; Charitable 
services, namely, 
providing clothing, 
school uniforms, 
shoes, food and 
drink, school 
supplies, books, text 
books, gifts, art kits, 
healing kits, care 
packages, diapers to 
senior citizens, 
women, children, 
active duty soldiers, 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

veterans and persons 
in need; and 
Charitable services, 
namely, organizing 
and conducting a 
volunteer outreach 
program providing 
fresh flowers to 
people to inspire acts 
of kindness” in Class 
35 

KIND 86/724,964 August 14, 2015 “Online retail store 
services and mail 
order services 
featuring snack 
foods, snack-related 
gift sets and apparel” 
in Class 35 

KIND 86/724,943 August 14, 2015 “Providing a website 
featuring blogs and 
non-downloadable 
publications in the 
nature of articles in 
the field of charitable 
giving and service; 
and education 
services” in Class 41 

KIND 86/702,578 Jul. 23, 2015  “All-purpose 
carrying bags; carry-
all bags; backpacks; 
reusable bags, tote 
bags and umbrellas” 
in Class 18 

 
Copies of the registration certificates printed from the USPTO website for the above 

referenced trademark registrations and the Trademark Status & Document Retrieval (TSDR) 

documents printed from the USPTO website for the above referenced trademark applications are 

attached as Exhibit A.  
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7. Opposer has never abandoned and has, through its predecessors-in-interest, 

continuously used the KIND Marks in connection with the foregoing goods. 

8. The registrations referenced above are valid and subsisting, in full force and 

effect.  Opposer’s Registration No. 2,984,772 for the trademark KIND is incontestable pursuant 

to the provisions of Section 15 of the Lanham Act, 15 U.S.C. § 1065, and all of the registrations 

referenced above constitute conclusive evidence of Opposer’s exclusive right to use the KIND 

Marks in commerce in connection with the goods specified in the registrations. 

9. Since at least as early as March 29, 2005 Opposer has been continuously selling 

on-line snack bars under the trademark KIND and has continuously sold online since at least as 

early as 2011 apparel under the trademark KIND.   

10. Since at least as early as February 2011, Opposer has continuously provided 

charitable services under the trademark KIND. 

11. Since at least as early as May 3, 2013, Opposer has continuously provided a blog 

under the trademark KIND. 

12. Since at least as early as April 2014, Opposer has been continuously using the 

mark KIND in connection with bags, including reusable bags, backpacks and umbrellas. 

13. Opposer is the owner of the trade name KIND which it, through its predecessors-

in-interest, has continuously used since a date prior to any date of priority that may be asserted 

by Applicant.  

14. During its longstanding, widespread and continuous use of the KIND Marks and 

the trade name KIND, Opposer has expended considerable time, effort and financial resources in 

advertising and publicizing the sale of the goods bearing the KIND Marks and sold under the 

trade name KIND.  The KIND Marks and the KIND trade name are symbolic of the extensive 
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goodwill and consumer recognition that Opposer has established through substantial and 

extensive expenditures of time, effort and other resources in connection with promotion and 

advertising of the goods Opposer offers and sells under the KIND Marks and the KIND trade 

name.  As a result of the foregoing and the high quality of Opposer’s apparel and snack products 

the public and the trade have come to recognize the products offered in conjunction with the 

KIND Marks and the trade name KIND as signifying Opposer and its apparel and snack foods.   

15. Upon information and belief, Applicant is a limited liability company organized 

and existing under the laws of the State of Delaware with a principal place of business located at 

2136 Ford Parkway, No. 133, St. Paul, Minnesota 55116. 

16. On June 4, 2014 Applicant filed the Application based on an intent-to-use for the 

trademark KINDHUB in commerce in connection with Applicant’s Goods and Services.  

Accordingly, the KIND Marks cited above, and the trade name KIND, have priority of use 

and/or registration to Applicant’s use of and application for Applicant’s Mark.   

17. The Application was published for opposition on January 6, 2015.  An extension 

of the deadline for opposing the Application was timely filed.  The current deadline to oppose 

the Application is May 6, 2015. 

18. The trademark proposed for registration by the Applicant, namely, KINDHUB, is 

identical to and/or confusingly similar to the KIND Marks and Opposer’s trade name KIND, and 

is applied to goods and services that are identical and/or closely related to the goods and services 

offered and sold by Opposer under the KIND Marks and the KIND trade name.  Applicant’s 

Mark also deceivingly points to the Opposer.  Applicant’s Mark so closely resembles Opposer’s 

KIND Marks and KIND trade name as to be likely to be confused therewith and mistaken 

therefor.  Applicant’s Mark is deceptively similar to Opposer’s KIND Marks and KIND trade 
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name so as to cause confusion and lead to deception as to the origin of Applicant’s Goods and 

Services bearing the Applicant’s Mark.    

19. Upon information and belief, Applicant’s Goods and Services bearing Applicant’s 

Mark will be promoted and sold or offered for sale through the same distribution channels and to 

the same classes of consumers as those of Opposer. 

20. If Applicant is permitted to use and register its trademark KINDHUB for 

Applicant’s Goods and Services as specified in its Application, there will be confusion in the 

trade.  As a result, the Opposer will be injured and damaged by reason of the similarity between 

the Applicant’s mark KINDHUB and Opposer’s KIND Marks and KIND trade name. 

Consumers will associate Applicant’s Goods and Services with those of the Opposer, and 

mistakenly believe that such goods and services are provided, endorsed by, or otherwise 

affiliated with the Opposer. 

COUNT ONE 

Likelihood of Confusion 

21. Opposer repeats and realleges each and every allegation set forth in paragraphs 1 

through 20. 

22. Based on the similarities between Opposer’s KIND Marks and KIND trade name 

and Applicant’s Mark, and the similarity and related nature of the goods and services of the 

respective parties, Applicant’s Mark so resembles Opposer’s KIND Marks and KIND trade 

name, which were previously and continuously used in the United States and not abandoned, as 

to be likely to cause confusion, or to cause mistake, or to deceive consumers, with consequent 

injury to Opposer and to the public in violation of Section 2(d) of the Lanham Act, 15 U.S.C. § 

1052(d).      
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23. The public is likely to falsely associate Applicant’s Goods and Services under the 

KINDHUB mark with Opposer or with Opposer’s goods and services, falsely believe that 

Applicant’s Goods and Services emanate from or are sponsored, endorsed or licensed by 

Opposer, or falsely believe that there is some relationship between Applicant and Opposer. 

24. The granting of a trademark registration for the trademark KINDHUB to 

Applicant would be contrary to Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d), and would 

violate or diminish the prior and superior rights of Opposer in its KIND Marks and KIND trade 

name.   

25. Applicant’s Application and the presumption of exclusivity that would arise from 

a registration to Applicant of the trademark KINDHUB are inconsistent with Opposer’s prior 

rights in the KIND Marks and KIND trade name and the rights flowing from Opposer’s federal 

trademark registrations for the KIND Marks. 

26. Opposer will be damaged by the registration sought by Applicant because such 

registration will support and assist Applicant in the confusing and misleading use of the 

Applicant’s Mark and will give color of exclusive statutory rights to Applicant in violation and 

derogation of the prior and superior rights of Opposer.   

 
COUNT TWO 

 
Falsely Suggests a Connection with Opposer 

27. Opposer repeats and realleges each and every allegation set forth in paragraphs 1 

through 26. 

28. Opposer will be damaged by registration of Applicant’s Mark under Section 13 of 

the Lanham Act, 15 U.S.C. § 1063, on the ground that Applicant’s use and registration of the 

subject mark will falsely suggest a connection between Applicant and Opposer to the damage of 



 
 14 

Opposer and injury to the public, in violation of Section 2(a) of the Lanham Act, 15 U.S.C. 

1052(a).   

 

COUNT THREE 

Dilution 

29. Opposer repeats and realleges each and every allegation set forth in paragraphs 1 

through 28. 

30. In view of the strength of Opposer’s KIND Marks, the duration and extent of 

Opposer’s use and advertising of its KIND Marks, the nationwide use of Opposer’s KIND 

Marks, and the degree of recognition of Opposer’s KIND Marks, Opposer’s KIND Marks have 

become famous.  Opposer’s KIND Marks were famous prior to the filing date of the Application 

for Applicant’s Mark.   

31. Applicant’s Mark is likely to cause, and will cause, dilution of the distinctive 

value of Opposer’s KIND Marks under Section 43(c) of the Lanham Act of 1946, as amended, 

15 U.S.C. § 1125(c). 

32. Opposer will be damaged if Applicant’s Mark is granted registration because 

Applicant will obtain statutory rights in the designation KINDHUB in violation and derogation 

of the established prior rights of Opposer. 

WHEREFORE, Opposer respectfully requests that said Application Serial No. 

86/300,597 be rejected, that no registration be issued thereon to Applicant, that this Opposition 

be sustained in favor of Opposer and that the Trademark Trial and Appeal Board grant such other 

and further relief as it deems just and appropriate. 
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Payment has been provided in the requisite amount to cover the statutory filing fee for 

filing a Notice of Opposition.  All communications should be addressed to Opposer’s counsel, 

McCarter & English at the address stated below. 

Dated: January 15, 2016 
 
                                          Respectfully submitted, 
 
       McCarter & English, LLP 
 
 
       By:  /Margarita Wallach/    
        Margarita Wallach 
        Gary H. Fechter 
        Lori J. Shyavitz 
        Alice M. Pang 
                                         Attorneys for Opposer 
        KIND Management Inc. 
        245 Park Ave, 27th Floor 
        New York, NY  10167 
        Tel: (212) 609-6800 
        Fax: (212) 609-6921 



 
 

CERTIFICATION OF SERVICE 
 
 The undersigned hereby certifies that a true and complete copy of the foregoing 
AMENDED NOTICE OF OPPOSITION has been served on counsel for Applicant by mailing 
said copy on January 15, 2016, via First Class Mail, postage prepaid to:    

 
Joel D. Leviton 

Stinson Leonard Street LLP 
150 5th Street, Ste. 2300 

Minneapolis, Minnesota 55402 
 
 

       /Lori J. Shyavitz/     
       Lori J. Shyavitz 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
In the matter of Application    
Serial No. 86/300,597   
Filed: June 4, 2014  
For the mark: KINDHUB  
Published: January 6, 2015   
-------------------------------------------------------       
KIND Management Inc.,   :   OPPOSITION NO. 

______91221839  
    : 
Opposer,       : 

 : 
v.     : 

 : 
KINDHUB, LLC,     : 
      : 
  Applicant.     : 
------------------------------------------------------ 
 
Commissioner for Trademarks 
United States Patent and Trademark Office 
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA 22313-1451 
 
 
 AMENDED NOTICE OF OPPOSITION 
 
 

KIND Management Inc. (“Kind” or “Opposer”), a Delaware corporation having its 

principal place of business at 1372 Broadway, New York, New York 10018, as successor in 

interest to KIND Inc. and KIND LLC, will be damaged by registration of the mark KINDHUB 

(“Applicant’s Mark”) shown in Application Serial No. 86/300,597, filed by KINDHUB, LLC, a 

limited liability company organized and existing under the laws of the State of Delaware, having 

its principal place of business at 2136 Ford Parkway, No. 133, St. Paul, Minnesota 55116 

(“Applicant”) based on an intent-to-use basis in connection with “dietary supplements drinks, 
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namely, protein drinks” in International Class 5; “a mobile software application providing a 

marketplace for sellers and buyers of goods and services and providing information in the field 

of health, wellness, fitness, and nutrition, reducing human impact on the environment, using and 

developing sustainable products, services, and sustainable business solutions, conserving plants, 

animals, water, and energy” in International Class 9; “cook books” in International Class 16; 

“imitation leather bags and wallets” in International Class 18; “shirts, pants, headwear, footwear, 

and imitation leather gloves” in International Class 25; “milk, meat” in International Class 29; 

“fruit and vegetable juices containing nutritional supplements” in International Class 32; “online 

retail and wholesale store services featuring environmentally responsible and sustainable 

products and food products; operating an online marketplace for sellers and buyers of goods and 

services; promoting public awareness of nutrition and healthy food options, reducing human 

impact on the environment, using sustainable products and sustainable business solutions, and 

conserving plants, animals, water, and energy; business consulting in the field of environmental 

management, namely advising businesses and individuals on issues of environmental impact, 

conservation, preservation, and protection, and economic analysis for business purposes in the 

nature of assisting companies to reduce impact on the environment and develop sustainable 

products, services, and business solutions” in International Class 35; “online journals, namely, 

blogs in the field of health, wellness, fitness and nutrition, reducing human impact on the 

environment, using and developing sustainable products, services, and sustainable business 

solutions, conserving plants, animals, water, and energy; arranging and conducting seminars in 

the field of health, wellness, fitness and nutrition, reducing human impact on the environment, 

using and developing sustainable products, services, and sustainable business solutions and 

conserving plants, animals, water, and energy; educational and entertainment services, namely, 
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providing programs in the field of health, wellness, fitness and nutrition, reducing human impact 

on the environment, using and developing sustainable products, services, and sustainable 

business solutions, and conserving plants, animals, water, and energy; providing information in 

the field of fitness; consulting services in the field of fitness” in International Class 41 and 

“providing information in the field of health, wellness, nutrition, and identifying healthy food 

options; consulting services in the field of health, wellness, and nutrition” in International Class 

44 (“Applicant’s Goods and Services”).  Opposer will be damaged by the registration of 

Applicant’s Mark and opposes the foregoing application (the “Application”) on the following 

grounds: 

1. On  December 31, 2014,  KIND LLC assigned all right, title and interest in and to 

those certain trademarks, trademark registrations and goodwill appurtenant thereto (“KIND 

Marks”) as set forth below in paragraph 6, including without limitation, the right to take 

proceedings against third parties to protect and/or defend the said KIND Marks, to KIND Inc.   

2. On January 1, 2015, Opposer acquired by assignment from KIND Inc. all right, 

title and interest in and to the KIND Marks as set forth below in paragraph 6, including without 

limitation, the right to take proceedings against third parties to protect and/or defend the said 

KIND Marks.   

3. Opposer, through its predecessors-in-interest, commenced use of the trademark 

KIND in connection with snack food bars at least as early as June 14, 2004.  Since that time, 

Opposer, through its predecessors-in-interest, has continuously used the trademark KIND in 

commerce.   
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4. Opposer is the owner of the well-known trademark KIND as used in connection 

with apparel as well as the well-known mark KIND and other “KIND” formative trademarks as 

used in connection with snack food bars and other snack foods.   

5. Opposer owns the trademark registration for KIND in association with “clothing 

and apparel, namely, T-shirts, sweatshirts, caps, vests, jackets” in Class 25 which was first used 

by Opposer on May 31, 2011 and first used in commerce on September 26, 2011.  

6. Opposer owns the following trademarks (collectively the “KIND Marks”) and 

applications and registrations on the Principal Register in the United States Patent and 

Trademark Office (“USPTO”):     

Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

KIND 2,984,772 June 14, 2004 / 
August 16, 2005 

“Ready to eat, cereal 
derived food bars 
containing nuts” in  
Class 30 
 

KIND 3,971,639 November 20, 2007 / 
May 31, 2011 

“Nutrition bars, 
namely, processed 
fruit-and-nut-based 
food bars, nut based 
snack food bars” in 
Class 29 
 

KIND 4,161,495 November 20, 2007 / 
June 19, 2012 

“Clothing and 
apparel, namely, T-
shirts, sweatshirts, 
caps, vests, jackets” 
in Class 25 

“Sweet snacks, 
namely, fruit based 
snack food, dried 
fruit mixes; snack 
mixes consisting 
primarily of 
processed fruits and 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

processed nuts; 
nutrition bars, 
namely, nut and seed 
based snack bars; 
fruit based snack 
food bars also 
containing grains, 
cereals, dried fruit, 
fruit juice; nut based 
snack food” in Class  
29 

“Snacks, namely, 
cereal based snack 
food; cereal based 
snack food bars, 
granola based snack 
food bars, grain based 
snack food; Snack 
foods, namely, 
granola based mixes, 
rice based snack 
food, whole grain 
based snack food” in 
Class 30 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

KIND 85/579,711 March 26, 2012 “Non-alcoholic 
beverages, namely, 
fruit juices, vegetable 
juices, fruit and 
vegetable juices, 
flavored water, sport 
drinks; bottled, 
carbonated and non 
carbonated water; 
non-alcoholic 
beverage mixes, 
specifically, powders 
and drink crystals for 
making vitamin 
enriched beverages 
excluding mixes for 
teas and not for 
medicinal purposes” 
in Class 32  

 

 
3,882,221 September 16, 2009 

November 30, 2010 
“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

 

4,097,493 April 24, 2009 
February 14, 2012 

“Nutrition bars, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

KINDINGS 4,013,148 January 2, 2010 
August 16, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

KINDTASTIC 4,053,499 August 31, 2009 
November 8, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 
containing nuts, 
grains, cereals and 
dried fruit” in Class 
29 

KINDELICIOUS  4,049,775 August 31, 2009 
November 1, 2011 

“Healthy snacks, 
namely, nut and seed 
based snack bars; 
processed fruit-and 
nut-based food bars, 
nut based snack food 
bars, fruit based 
snack food bars also 



  

 
1 8 

Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

containing nuts, 
grains, cereals and 
dried fruit” in Class 
29  

KIND 86/724,974 August 14, 2015 “Promoting the 
charitable giving of 
others, namely, 
tracking and 
publicizing charitable 
donations and 
random acts of 
kindness; 
Promotional services, 
namely, promoting 
the charities of 
others; Charitable 
services, namely, 
making monetary 
grants to individuals 
and groups who 
provide acts of 
kindness, services 
and activities for 
persons in need; 
Charitable services, 
namely, organizing 
and conducting 
volunteer programs 
and community 
service projects; 
Charitable services, 
namely, promoting 
public awareness and 
education of world 
hunger, human rights, 
environment, 
exploitation of 
women, children and 
men, homelessness, 
major health 
challenges, 
education, social 
justice and poverty; 
Charitable services, 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

namely, organizing 
and developing 
programs and events 
that aim to improve 
and clean up the 
environment; 
Charitable services, 
namely, organizing 
and developing 
programs and events 
that aim to improve 
schools; Charitable 
services, namely, 
organizing and 
developing programs 
and events that aim to 
improve the lives of 
senior citizens, 
women, children, 
active duty soldiers, 
veterans and persons 
in need; Charitable 
services, namely, 
providing clothing, 
school uniforms, 
shoes, food and 
drink, school 
supplies, books, text 
books, gifts, art kits, 
healing kits, care 
packages, diapers to 
senior citizens, 
women, children, 
active duty soldiers, 
veterans and persons 
in need; and 
Charitable services, 
namely, organizing 
and conducting a 
volunteer outreach 
program providing 
fresh flowers to 
people to inspire acts 
of kindness” in Class 
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Mark Registration 
/ Serial No. 

Filing Date / 
Registration Date 

Goods 

35 
KIND 86/724,964 August 14, 2015 “Online retail store 

services and mail 
order services 
featuring snack 
foods, snack-related 
gift sets and apparel” 
in Class 35 

KIND 86/724,943 August 14, 2015 “Providing a website 
featuring blogs and 
non-downloadable 
publications in the 
nature of articles in 
the field of charitable 
giving and service; 
and education 
services” in Class 41 

KIND 86/702,578 Jul. 23, 2015  “All-purpose 
carrying bags; carry-
all bags; backpacks; 
reusable bags, tote 
bags and umbrellas” 
in Class 18 

 
Copies of the registration certificates printed from the USPTO website for the above 

referenced trademarkstrademark registrations and the Trademark Status & Document Retrieval 

(TSDR) documents printed from the USPTO website for the above referenced trademark 

applications are attached as Exhibit A.  

7. Opposer has never abandoned and has, through its predecessors-in-interest, 

continuously used the KIND Marks in connection with the foregoing goods. 

8. The registrations referenced above are valid and subsisting, in full force and 

effect.  Opposer’s Registration No. 2,984,772 for the trademark KIND is incontestable pursuant 

to the provisions of Section 15 of the Lanham Act, 15 U.S.C. § 1065, and all of the registrations 
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referenced above constitute conclusive evidence of Opposer’s exclusive right to use the KIND 

Marks in commerce in connection with the goods specified in the registrations. 

9. Since at least as early as March 29, 2005 Opposer has been continuously selling 

on-line snack bars under the trademark KIND and has continuously sold online since at least as 

early as 2011 apparel under the trademark KIND.   

10. Since at least as early as February 2011, Opposer has continuously provided 

charitable services under the trademark KIND. 

11. Since at least as early as May 3, 2013, Opposer has continuously provided a blog 

under the trademark KIND. 

12. Since at least as early as April 2014, Opposer has been continuously using the 

mark KIND in connection with bags, including reusable bags, backpacks and umbrellas. 

13. 10. Opposer is the owner of the trade name KIND which it, through its 

predecessors-in-interest, has continuously used since a date prior to any date of priority that may 

be asserted by Applicant.  

14. 11. During its longstanding, widespread and continuous use of the KIND Marks 

and the trade name KIND, Opposer has expended considerable time, effort and financial 

resources in advertising and publicizing the sale of the goods bearing the KIND Marks and sold 

under the trade name KIND.  The KIND Marks and the KIND trade name are symbolic of the 

extensive goodwill and consumer recognition that Opposer has established through substantial 

and extensive expenditures of time, effort and other resources in connection with promotion and 

advertising of the goods Opposer offers and sells under the KIND Marks and the KIND trade 

name.  As a result of the foregoing and the high quality of Opposer’s apparel and snack products 
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the public and the trade have come to recognize the products offered in conjunction with the 

KIND Marks and the trade name KIND as signifying Opposer and its apparel and snack foods.   

15. 12. Upon information and belief, Applicant is a limited liability company 

organized and existing under the laws of the State of Delaware with a principal place of business 

located at 2136 Ford Parkway, No. 133, St. Paul, Minnesota 55116. 

16. 13. On June 4, 2014 Applicant filed the Application based on an intent-to-use for 

the trademark KINDHUB in commerce in connection with Applicant’s Goods and Services.  

Accordingly, the KIND Marks cited above, and the trade name KIND, have priority of use 

and/or registration to Applicant’s use of and application for Applicant’s Mark.   

17. 14. The Application was published for opposition on January 6, 2015.  An 

extension of the deadline for opposing the Application was timely filed.  The current deadline to 

oppose the Application is May 6, 2015. 

18. 15. The trademark proposed for registration by the Applicant, namely, 

KINDHUB, is identical to and/or confusingly similar to the KIND Marks and Opposer’s trade 

name KIND, and is applied to goods and services that are identical and/or closely related to the 

goods and services offered and sold by Opposer under the KIND Marks and the KIND trade 

name.  Applicant’s Mark also deceivingly points to the Opposer.  Applicant’s Mark so closely 

resembles Opposer’s KIND Marks and KIND trade name as to be likely to be confused therewith 

and mistaken therefor.  Applicant’s Mark is deceptively similar to Opposer’s KIND Marks and 

KIND trade name so as to cause confusion and lead to deception as to the origin of Applicant’s 

Goods and Services bearing the Applicant’s Mark.    
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19. 16. Upon information and belief, Applicant’s Goods and Services bearing 

Applicant’s Mark will be promoted and sold or offered for sale through the same distribution 

channels and to the same classes of consumers as those of Opposer. 

20. 17. If Applicant is permitted to use and register its trademark KINDHUB for 

Applicant’s Goods and Services as specified in its Application, there will be confusion in the 

trade.  As a result, the Opposer will be injured and damaged by reason of the similarity between 

the Applicant’s mark KINDHUB and Opposer’s KIND Marks and KIND trade name. 

Consumers will associate Applicant’s Goods and Services with those of the Opposer, and 

mistakenly believe that such goods and services are provided, endorsed by, or otherwise 

affiliated with the Opposer. 

COUNT ONE 

Likelihood of Confusion 

21. 18. Opposer repeats and realleges each and every allegation set forth in 

paragraphs 1 through 1720. 

22. 19. Based on the similarities between Opposer’s KIND Marks and KIND trade 

name and Applicant’s Mark, and the similarity and related nature of the goods and services of 

the respective parties, Applicant’s Mark so resembles Opposer’s KIND Marks and KIND trade 

name, which were previously and continuously used in the United States and not abandoned, as 

to be likely to cause confusion, or to cause mistake, or to deceive consumers, with consequent 

injury to Opposer and to the public in violation of Section 2(d) of the Lanham Act, 15 U.S.C. § 

1052(d).      

23. 20. The public is likely to falsely associate Applicant’s Goods and Services under 

the KINDHUB mark with Opposer or with Opposer’s goods and services, falsely believe that 
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Applicant’s Goods and Services emanate from or are sponsored, endorsed or licensed by 

Opposer, or falsely believe that there is some relationship between Applicant and Opposer. 

24. 21. The granting of a trademark registration for the trademark KINDHUB to 

Applicant would be contrary to Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d), and would 

violate or diminish the prior and superior rights of Opposer in its KIND Marks and KIND trade 

name.   

25. 22. Applicant’s Application and the presumption of exclusivity that would arise 

from a registration to Applicant of the trademark KINDHUB are inconsistent with Opposer’s 

prior rights in the KIND Marks and KIND trade name and the rights flowing from Opposer’s 

federal trademark registrations for the KIND Marks. 

26. 23. Opposer will be damaged by the registration sought by Applicant because 

such registration will support and assist Applicant in the confusing and misleading use of the 

Applicant’s Mark and will give color of exclusive statutory rights to Applicant in violation and 

derogation of the prior and superior rights of Opposer.   

 
COUNT TWO 

 
Falsely Suggests a Connection with Opposer 

27. 24. Opposer repeats and realleges each and every allegation set forth in 

paragraphs 1 through 2326. 

28. 25. Opposer will be damaged by registration of Applicant’s Mark under Section 

13 of the Lanham Act, 15 U.S.C. § 1063, on the ground that Applicant’s use and registration of 

the subject mark will falsely suggest a connection between Applicant and Opposer to the damage 

of Opposer and injury to the public, in violation of Section 2(a) of the Lanham Act, 15 U.S.C. 

1052(a).   



  

 
1 15 

 

COUNT THREE 

Dilution 

29. 26. Opposer repeats and realleges each and every allegation set forth in 

paragraphs 1 through 2528. 

30. 27. In view of the strength of Opposer’s KIND Marks, the duration and extent of 

Opposer’s use and advertising of its KIND Marks, the nationwide use of Opposer’s KIND 

Marks, and the degree of recognition of Opposer’s KIND Marks, Opposer’s KIND Marks have 

become famous.  Opposer’s KIND Marks were famous prior to the filing date of the Application 

for Applicant’s Mark.   

31. 28. Applicant’s Mark is likely to cause, and will cause, dilution of the distinctive 

value of Opposer’s KIND Marks under Section 43(c) of the Lanham Act of 1946, as amended, 

15 U.S.C. § 1125(c). 

32. 29. Opposer will be damaged if Applicant’s Mark is granted registration because 

Applicant will obtain statutory rights in the designation KINDHUB in violation and derogation 

of the established prior rights of Opposer. 

WHEREFORE, Opposer respectfully requests that said Application Serial No. 

86/300,597 be rejected, that no registration be issued thereon to Applicant, that this Opposition 

be sustained in favor of Opposer and that the Trademark Trial and Appeal Board grant such other 

and further relief as it deems just and appropriate. 
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Payment has been provided in the requisite amount to cover the statutory filing fee for 

filing a Notice of Opposition.  All communications should be addressed to Opposer’s counsel, 

McCarter & English at the address stated below. 

Dated: May 6January 15, 20152016 
 
                                          Respectfully submitted, 
 
       McCarter & English, LLP 
 
 
       By:  /Margarita Wallach/    
        Margarita Wallach 
        Gary H. Fechter 
        Lori J. Shyavitz 
        Alice M. Pang 
                                         Attorneys for Opposer 
        KIND Management Inc. 
        245 Park Ave, 27th Floor 
        New York, NY  10167 
        Tel: (212) 609-6800 
        Fax: (212) 609-6921 
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CERTIFICATION OF SERVICE 
 
 The undersigned hereby certifies that a true and complete copy of the foregoing 
AMENDED NOTICE OF OPPOSITION against Trademark Application Serial No. 86/300,597 
for the trademark KINDHUB has been served on counsel for Applicant by mailing said copy on 
January 15, 2016, via First Class Mail at the following address, postage prepaid to:    

 
Joel D. Leviton 

Stinson Leonard Street LLP 
150 5th Street, Ste. 2300 

Minneapolis, Minnesota 55402 
 
 

Dated: May __, 2015 

       /Lori J. Shyavitz/     
       Danielle LynchLori J. Shyavitz 
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